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Assam Schedule VII, Form No- 132 

 

    HIGH COURT FORM NO (j) 2. 

   HEADING OF JUDGMENT IN ORIGINAL SUIT. 

        IN THE COURT OF MUNSIFF NO- 1 AT NALBARI 

  DISTRICT- NALBARI 

 

    Title Suit case No- 18 of 2017 

 

 Present:           Dulumoni Das, LLM AJS 

             Munsiff No- 1, Nalbari 

  

 

    On this 02nd day of January 2018 

 

1. Smt. Marami Barman 

W/O- Ranjit Barman 

Village- Belsor(Kumarpara) 

Mouza- Dharmapur 

Dist- Nalbari, Assam 

      ……………… Plaintiff 

 

 

   -Versus- 

 

 

1. Smt. Padma Barman 

W/O- Late Uday Barman 

Village- Belsor(Kumarpara) 
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Mouza- Dharmapur 

Dist:- Nalbari, Assam 

 

2. The State of Assam, represented by the Deputy Commissioner, 

Nalbari 

 

      ……………… Defendants 

 

This suit coming on for final hearing on 27/11/2017 in the presence of: 

 

  Sri Jitendra Nath Medhi   Advocate for the plaintiff(s) 

 

 

  NIL                    Advocate of the defendant(s) 

   

 

And having stood for consideration on this day, the court delivered the 

following judgment:-  

 

 

    JUDGMENT 

 

1. The plaintiff has instituted this suit for declaration that the husband of the 

Plaintiff is dead and for issuing precept to the registrar, birth and death 

Belsor PHC directing to issue death certificate and any other declaration 

court deem fit.  

 

The case of the plaintiff   

 

2. The brief facts leading to the institution of this suit as revealed from the 

plaint is that, plaintiff is the legally married wife of Ranjit Barman. 

Defendant is the mother in law of plaintiff and since the marriage of 
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plaintiff the defendant has been living jointly with plaintiff. The husband 

of the plaintiff was a Constable of CRPF vide Sl. No. of force 900450078 

and in the year 2008 his duty was at Jammu in 45 Battalion. The plaintiff 

and defendant were living happily and peacefully with Ranjit Barman who 

was loved by all in the locality as he was a man of amicable disposition. 

Ranjit Barman availed leave for a period of about two months with effect 

from 07/03/08 and he had to join his duty again on 05/05/08. During his 

leave Ranjit Barman husband of the plaintiff stayed with plaintiff at their 

residency. Thereafter, for the purpose of joining his duty again Ranjit 

Barman left the house on 03/05/08 and travelled back to his duty by 

Brahmaputra Mail in berth no-69. One Imran Hussain (Sl. No. 981444277) 

of 103 Bn CRPF was the co passenger of Ranjit Barman, husband of the 

plaintiff. When the said train arrived at Kanpur station, the husband of the 

plaintiff felt in attack of certain disease and could not feel well, but he 

continued his journey. Thereafter when the train arrived at Delhi Station, 

the husband of the plaintiff was not found in his seat and also on being 

searched by said Imran Hussain, the husband of the plaintiff was not 

found anywhere. Imran Hussain informed about the same to plaintiff and 

taking articles of the husband of the plaintiff deposited the same with 45 

Bn CRPF. The husband of plaintiff had to resume his duty on 05/05/08, 

but on that date or thereafter he did not join his duty. Then the 

commanding officer of the husband of the plaintiff informed about the 

missing of him to the plaintiff and also issued warrant of arrest against 

him as per their office procedure. But till date the said warrant could not 

be executed as husband of the plaintiff could not be found anywhere. The 

plaintiff along with her relatives made vigorous searches to find out 

whereabouts of her husband but failed. Hence, under such circumstances, 

the plaintiff reported the missing of her husband at Belsor Police Station 

on 24/10/10 and GDE No- 483 dated 24/10/10 was made at police 

station. To the knowledge of plaintiff police enquired the matter but 

found no traces of Ranjit Barman and to that effect a certificate is issued 

by the police vide dated 21/04/13 to the plaintiff. More than 8 years have 

elapsed of the missing if Ranjit Barman, the husband of plaintiff since 

03/05/08 till date, but his whereabouts could not be found by the 

plaintiff, the relatives and the district and local administrations. Ranjit 



  TS No- 18 of 2017 
  (Page No- 1 to 9) 
 

TS No- 18 of 2017 Page 4 
 

Barman the husband of the plaintiff has left some properties of both 

movable and immovable and also some debts and securities. But due to 

his disappearance continuously for the last more than eight years, those 

properties could not be succeeded by the plaintiff being the legal heir of 

him, as a result the plaintiff is facing much inconvenience. Hence this suit 

to declare Ranjit Barman husband of plaintiff as dead on legal 

presumption as provided u/s 108 Indian Evidence Act as he has not been 

heard by any one for the more than last seven years. 

 

3. The suit is valued at Rs. 1000/ for the purpose of jurisdiction and court 

fees paid on it as per provision of section 7(iv)© of the court fees Act.  

 

4. The defendant side did not appear to contest the suit. Hence, my ld 

predecessor proceed ex-party against defendants.  

 

5. To substantiate the point framed in this suit the plaintiff submitted 

evidence in affidavit of herself as PW1. Plaintiff exhibited one document 

Ext. 1 (a certificate issued by Belsor police in connection with missing of 

her husband Ranjit Barman vide dated 21/04/13) in support of her plea. 

 

6. POINTS FOR DETERMINATION: 

 

7. From the very plaint of the plaintiff and materials on record the following 

point for determination is taken up for consideration ---------- 

 

a. Whether the plaintiff is entitled to a decree of declaration to the effect 

that her husband Sri Ranjit Barman is dead with effect from 

05/05/2008? 

 

8. I have heard argument put forwarded by the learned counsel of plaintiff 

and gone through the case record.  

 

9. DISCUSSION, DECISION AND REASONS THEREOF: 

 

10. A suit for declaration can be maintained only within the scope and ambit 

of section 34 of the Specific Relief Act, 1963. Section 34 of Specific relief 
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Act reads as “Discretion of court as to declaration of status or right--- Any 

person entitled to any legal character, or to any right as to any property, 

may institute a suit against any person denying or interested to deny, his 

title to such character or right, and the court may in its discretion make 

therein a declaration that he is so entitled, and the plaintiff need not in 

such suit ask for any further relief: provided that no court shall make any 

such declaration where the plaintiff being able to seek further relief than 

a mere declaration of title, omits to do so. For relief of declaration under 

the said Act, the plaintiff must establish or show that she is entitled to 

any legal character or to any right as to any property against anyone who 

actually deny his title to such character or his right to any such property. 

In catena of decision it is held that a suit cannot lie for a decree of 

declaration of civil death of a person on the ground that such person is 

missing or is untraceable and has been unheard of for seven years by the 

person who naturally heard of him unless one establish that he is entitled 

to any legal character or to any right to property. Hon’ble High Court of 

Calcutta in Narayan Nayak Vs State Bank of India and Others (2002) held 

that “……..no suit lies for a declaration that a person not having been 

heard of for 7 years was deemed to be dead, unless the suitor seeks to 

establish that he is entitled to any legal character or to any right as to any 

property. In as much as a suit for declaration can be maintained only 

within the scope and ambit of section 34 of the Specific Relief Act 1963. 

Section 34 does not sanction every form of declaration. It sanction only a 

declaration that the plaintiff is entitled to a specific legal character or any 

right as to property; Deokali Vs. Kedarnath (1912)39 Cal 704. In other 

words the meaning of the section is that any person, who has a right to 

any legal character i.e. status, or to any property, may bring a declaratory 

action against anyone who actually deny his title to such character or his 

right to any such property”. Plaintiff being PW1 in her evidence in affidavit 

reiterated whatever she has stated in her plaint. She deposed that she is 

the legally wedded wife of Ranjit Barman. Her husband Ranjit Barman 

was a Constable of CrPF Vide Sl No- of force 900450078 and in the year 

2008 he was at Jammu in 45th Battallion. Her husband availed 2 months 

leave with effect from 07/03/08 and had to join duty on 05/05/08. During 

said leave period her husband stayed at home with them at their 
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residence and left house on 03/05/08 to join duty boarding in 

Brahmaputra Mail in berth no- 69. During journey her husband was 

accompanied with co passenger Imran Hussain a CrPF personnel and at 

Kanpur station her husband felt in attack of certain disease but continued 

his journey. But when train arrived at Delhi station her husband was not 

found in his seat and on searched by co passenger her husband is not 

found anywhere. Co passenger Imran Hussain informed her over phone 

about the happening. She stated her husband is to join duty on 05/05/08 

but on that day or thereafter he did not join his duty. She stated 

thereafter commanding officer of her husband informed her about missing 

of him and issued warrant of arrest against as per office procedure but till 

date warrant could not be executed and her husband is not found 

anywhere. She further stated after making vigorous search by herself and 

her relative to trace out her husband but failed and ultimately lodged a 

missing report of her husband at Belsor Police station on 24/10/10 and 

the said police station made GD Entry No- 483 dated 24/10/10. She 

further stated Belsor police after enquiry unable to trace her husband and 

on 21/04/03 issued a certificate to that effect. Ext. 1 is the certificate 

issued by the O/C Belsor PS. PW1 stated her husband Ranjit Barman has 

left some movable and immovable properties and some debt and 

securities. But due to his disappearance continuously for more than 8 

years properties could not be succeeded by her in spite of being the legal 

heir of him and as a result she is facing much inconvenience. PW1 

pleaded for declaration of death of her husband Ranjit Barman on legal 

presumption as provided u/s 108 of Indian Evidence Act. Defendant side 

did not appear to contest suit and case proceed ex-party against 

defendants. As required no notice to defendant no. 2 is found served u/s 

80 of CPC. The plaint contains no statement that such a notice has been 

delivered or left. It is settled law that in suit against the government, to 

which prior notice under section 80 CPC is attracted, cannot validly 

instituted until the expiration of the period of 2 months next after the 

notice in writing has been delivered to the authorities concerned in the 

manner prescribed for in the section and if filed before expiry of the said 

period, the suit is not maintainable. PW1 during evidence clarified that her 

husband left house on 03/05/08 boarding in Brahmaputra Mail in berth no 



  TS No- 18 of 2017 
  (Page No- 1 to 9) 
 

TS No- 18 of 2017 Page 7 
 

69 and he was accompanied with co passenger Imran Hussain who is also 

a CrPF personnel and he affirmed PW1 that at Kanpur station her 

husband was felt attack of certain disease but continued his journey and 

when train reached Delhi station her husband is found missing or 

untraced. That her husband got missing in between Kanpur station to 

Delhi station. Hence, missing complaint is to be lodged within local 

jurisdiction of either in Kanpur or Delhi. But after 2 years of occurrence as 

she claimed missing report is lodged at Nalbari, Belsor. Belsor Police 

station is found having no jurisdiction to made GD entry and issuing 

certificate Ext. 1. Plaintiff is found merely pleaded for death declaration of 

her husband on legal presumption u/s 108 of CPC. Section 107 of the 

Indian Evidence Act deals with presumption of continuation of life 

and section 108 deals with the presumption of death. Section 107 

and 108 are to the following effect: Section 107 “Burden of proving death 

of person known to have been alive within thirty years--- When the 

question is whether a man is alive or dead and it is shown that he was 

alive within thirty years, the burden of proving that he is dead is on the 

person who affirms it.” Section 108 “Burden of proving that person is 

alive who has not been heard of for seven years--- Provided that when 

the question is whether a man is alive or dead and it is proved that he 

has not been heard of for seven years by those who would naturally have 

heard of him if he had been alive, the burden of proving that he is alive is 

shifted to the person who affirms it." Section 107 of the Indian Evidence 

Act provides that if a question whether a man is dead or alive is raised 

and if such person was alive within 30 years of the question being raised, 

the burden of proving that he is dead is on the person, who affirms it. In 

other words, Section 107 permits a presumption to be drawn that such a 

person is alive. On the other hand, Section 108 of the Act provides that 

when such a question is raised and if it is proved that the person in 

question has not been heard of for 7 years by those who would have 

naturally heard of him if he had been alive, the burden of proving that the 

person is alive is shifted to the person who affirms it. A reading of the two 

provisions of the Indian Evidence Act as noted above, would go to show 

that Section 108 really carves out an exception to the rule laid down in 

Section 107 of the Act. The presumption that the person is alive 



  TS No- 18 of 2017 
  (Page No- 1 to 9) 
 

TS No- 18 of 2017 Page 8 
 

permissible under Section 107 of the Act will cease to operate if such 

person has not been heard of for a period of 7 years and in such a 

situation a presumption in law will arise that the person is dead, which 

presumption, however, can be rebutted by proof being laid that the 

person is alive. Section 107 and 108 of the Evidence Act are however 

merely rules of evidence and cannot furnish a cause of action. For 

bringing an action u/s 34 of Specific Relief Act the plaintiff has to 

establish that the defendant has denied or is interested in denying the 

character or title of the plaintiff. And such denial is to be communicated 

to the plaintiff in order to give her cause of action. Here, no one denied 

legal character or property right of plaintiff. Either in plaint or in her 

evidence there is no word that anybody denied plaintiff’s property right. It 

is very much clarified that plaintiff can bring a declaratory suit if ANY ONE 

WHO ACTUALLY DENY OR HAVING INTEREST ON BEHALF OF OTERS TO 

DENY HER LEGAL CHARACTER AND RIGHT TO PROPERTY (Smt. Bimlesh 

Vs the State of Delhi 2014). I have gone through the plaint and evidence 

and found no cause of action has arisen for this suit too. Hence, the 

plaintiff is not entitled to a decree of declaration to the effect that her 

husband Sri Ranjit Barman is dead with effect from 05/05/2008.  

 

ORDER 

 

The suit is dismissed on contest without cost.  

 

Prepare the decree accordingly.  

 

The judgment is written, signed, sealed, tagged with the case record, 

pronounced and delivered in the Open Court on this the 02nd day of 

January 2018.  

 

Dulumoni Das 

Munsiff No- 1, Nalbari 

 



  TS No- 18 of 2017 
  (Page No- 1 to 9) 
 

TS No- 18 of 2017 Page 9 
 

APPENDIX 
 
 

Witnesses examined by the Plaintiff: 
 

1. Smt. Marami Barman 
 

Documents exhibited by the Plaintiff: 
 

1. Ext. 1- certificate issued by the O/C Belsor PS vide dated 21/04/13 
 

Witnesses examined by the Defendant: 
 
1. None 

 
Documents exhibited by the Defendant: 
 

1. None  
 

DULUMONI DAS 

MUNSIFF NO- 1, NALBARI 

 

     ****************** 

 

 

 

 

 


